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CURING THE REIGN OF GEORGE THE THIRD,

The Court alfo ordered the deputy to tax the faid plaine
tiffs their cefts at law, but no cofts in equity on either fide;
the cofts of reference to be referved until after the account thould

be taken.

MacpoNALD, Chief Baron.
HoTHaM, Barow,
PeRrYN, Barm.

Lycon and Another againf? StrurT and Others,
Derbybare, 11th Fuly 1795,

PPHE bill flated, that the plaintiff #. Lygon was the impro- The phinde,es -
priator br reétor of the parith of Duffie/d, in the county of "nmppnmr of
Derby; that within the faid refory or parith there were feveral Deffisd, in Dor-

townthips, diftricts, villages, hamlets, and libertics,

463

Load
Srawsii.

apeinf

Armins.

Tawv. Tzam,
35. Gzo. 3,

particularly ot there were

the feveral townthips and liberties of Duffield, Belper, Harle- two commone -

sosed, and Makeney 3 that before the inclofure and divifion which ealied  Ssler
bad lately taken place under or in purfuance of a certain a& of
purliament, there were certain commons or wafte lands within e ¢ |
the faid parith commounly called Bejper Ward (a) and Chevin and ald> exten.

W ard, and certain wafte lands within the faid liberties of Dy

Beiper, Harlewood, and Makeney, containing one thoufand five
hundred acres; that on the faid commons and wafte lands call-
ed Bejper Ward, the feveral owners or occupicrs of houfes and and Makeny ;

lands therein, before fuch inclofure took place, always had and that the occu-
enjoyed 4 right of common for theep and other commenable cat-

tle, in refpeét of their feveral houfes, lands, or
fuch townthip ; that on the other commons or

ound within
s called Che-

Ward and Cine
win Ward in the

IJ, five walte lands
in the hamlets -

y Bl

pery lesoved,

piers of lands is
the hamict of
Belper had arigde
of commen onBel. .

vin Ward, the feveral owners and occupiers of houfes and lands per #ard ;

within faid townthips and liberties of Dugfeld,
Makeney, before fuch inclofures, always had or enjoyed a sight of

common for {heep and other commonable cattle, in refpect of the
feveral houfes, lands, or grounds within the faid feveral town-

(a) the. prefent im| iator
of D@md his ‘:&:n of thp::epaory,
filed a bill in this court againft Adills,
an ier of lands calEd Whitwors,
Spexcer Ward, the Common Grewnds, and
other lands in the Liberty of Belper 3
J%n Barber, another occupicr of lands
in the faid liberty ; and T. Davenport, ba
the leflee of the crown of the tithes of
the three wards called Brlper Ward,
Clevic Ward, and Hollasd Ward, into
Friy po o e ok Lo

Tito, parce. the dutchy of ery
but tnen difafforefted, had been divid-
¢d. The defendants contended, that the
Gaid foreft was extra-parochiyl, and that
the tithes thereof, as an extra-parochial

Harlewnod, and that the occu-

picrs of lands in
the bamiers of
Duffdid, Harle.
M and Ma. .
hesey, have o,

cr.,l;elon ing to the crown, had been "5 of commea
r::red by thgemc‘rown to the defendane o0 Gheuin Ward.

L rt.h ‘The caufe cnnefon to be
eard on the twenty-fourth of Fersary.
1744, Hilary Term, 18. Ges. 2. when
the coust dilmiffed the bill as agaioft the
attorney-general, who was made a

ty, and who admitted the leafe to Da= -

wenpers, and claimed the reverfionary
intereft in the faid tithes for the
erowr, but without cofls ; and theother
defendants were ordered to accoupt with
and fatisfy the plaintiffs for all the tithe-
able matters and things demanded by
the bill, which had arifen on the lands
in their relpeRive occupations.

thips 3



404 . DECREKS IN TI'THE CAUSES

Lvoow aws Jhipss that the plaintiff Lyges, a idipropriator of the parifh,
avornzr  waswellentitled tothe greatand fmalltithes geatly arifing therein,
. and in the titheable places thiereof, cxcept the tithes which had
yearly arifen and become payable within thofe parts of the parifk
; whicg lie within the faid liberty of Harlewoédd, and certain parts
that the N of the liberty of Bejper; that the faid laft- mentioned tithes be-
arifing in the e o ) . ‘ ;
bamiet of Har. longed tothe plaintiff T. GiffoPne, by virtae of 2 grant made of
lewod, and in fuch portion of tithes by fome of Lygon's anceftors, who were ima
certain parts of propriators of the parith ; that all the faid tithes bad been daly
the hamlet of (5] g the plaintifts refpetively, according to their feveral pro-
Bilper, betong PAIC 1O A pet 2 B
to 7. Gifborse s POrtions and rights therein ; that about the year 1786, an a&
that the tithesof of parliament Was pafled, with the previoas confent of all or
the hamiets of moft of the proprictors or owners of lands in the parifh; hav-
Dufiddy Make- ing or claiming a right of common on Belper Watd and Chevin
z‘u po Belper, llggrd, intitled, ¢ An A& for dividiniﬂ::d inclofing certain
belongto W Ly. *¢ Commons called Belper Ward and Chevin Ward; in the coun-
ges, w8 impro- «¢ ty of Derby, and certain Wafte Lands within the Liberties of
priator of the ¢ 15.,ﬁzfd, Belper, Harlewood, and Makeney, within the Parith
5:—:0: i 1786, ¢ of Duffield;” whereby the commiffioners therein named were
Beper Ward, direéted, after appropriating part of the faid commons or waftes
Chevin  Ward, for certain purpofes thercin mentioned, to fet out and allot the
m"* r:.d‘:f refidue thereof to and amongft all and every the owners and
pe@ed ;‘ be in. . Proprietors of mefluages, cottages, tofts, lands, tenements, and
clofed under an hereditaments, having a right and intereft in fuch commons or
a@ of paria- wafte grounds refpetively, in fair and equal proportions, ac-
Roent § cording to their refpetive riglits, proportions, and interefts
that certain al. thereinj that fome time after paffing the adt, the commiffioners,
dotments there- or 2 competent part of them, proceeded to carry the purpofes of
ofwere made o ope (3id 2t into execution, and in particular fet out and allotted
who were enti. fUCh commons and wafte grounds unto and amongft the feveral
thed to rights of 0wners of houfes and lands within the aforefaid libertics ; that
common there- 3ll the defendants were, before and at the time of making fuch
b alloments 2llotments, owners and occupiers of meffuages, farms, and lands
were ﬂ::' "w within the faid parifh; that particularly the defendants Strutt,
the defendants s Rogers, Millington, and Linam, had, fince the paffing the faid
that they had afl and the making fuch allotments, purchafed or taken to farm
:m'l’“':"";: feveral of fuch allotments of other people who were owners of
tands which :M land or farms in the parifh, and they, and thofe under whom
been aliotted to they claimed, had ufed and enjoyed right of common upon the
other occupiers; {aid commons and wafte lands fo direéted, allotted, and inclofed
from time immemorial before the divifion thereof; that the
faid defendants had alfo had allotted to them by virtue of the
faid a&t, in lieu of their rights of common in refped of their
feveral mefluages, &c. and had ever fince the faid divifion been
G they had OWRETS OF occupiers of feveral pieces of commons and wafte lands
cukivated che 10 allotted and had cultivated the fame ; that in the year 1790
faid lands, and they had grown thereon wheat, barley, oats, hay, potatoes, and
-fince the year other titheable matters and things, without fetting out the tithe

STRauTT AND
OTneas.

1790 hadbadfe- hereof, or making the plaintiffs any fatisfaction for fame 3 that -

vera! tithesble
" mastersthereon; they




DURING THE REIGN OF GEORGE THE THIRD.

they had fed, depaftured, and kept in and upon their faid al-
lotments, during the faid year, oxen, beafts, horfes, colts, bar-
ren and unprofitable cattle, fheep, and lambs, from which they
had wool without fetting out, rendering, or paying to the plain-
tiffs the tithes of fuch wool and lambs, or making them any
fatisfaltion for the fame, or for the herbage or agiftment of fuch
oxen, beafts, horles, colts,.and other barren and unprofitable
cattle, theep and lambs fo fed and depaftured by them on
their faid allotments, and which they ought to have done;
that the plaintiffs had entered into an agreement as to their part
or proportion of the faid tithes for the faid year, as they
were refpectively to reccive as and for his or their part or
proportion of the tithes; that they had caufed the fame to be
reprefented to the defendants; that they had made frequent
applications to them to account for their feveral titheable mat-
ters aforefaid, and to pay them what (hould appear to be due
thereon ; but that they had, under various pretences, refufed fo
todo. The plaintiffs then charged, that by virtue of certain let-
ters-patent of Fames the Firft, dated the fourth of February, in
the fourth year of his reign, they, and thofe under whom they
claimed, became well entitled to the faid recory, and to all the
tithes of comn, grain, hay, agiftment, and other tithes yearly
arifing therein, and to all fuch rights and interefts whatfoever as
his faid majefty had or was entitled to therein ; that not only the
faid commons and lands.refpectively fo divided. and inclofed
under the faid act of parliament before the divifion and inclo-
fure thereof, and alfo the feveral allotments thereof fince fuch
divifion and inclofure, and various other pieces or parcels of land
which formerly or late belonged, and which had been feparated
from the fame by encroachments or otherwife, bat alfo fuch
parts of the fecond wards fo allotted or appropriated to King
Charles, if any fuch appropriation was ever made, were and had
been generally reputed by feveral ancient perfons then living and
others who were dead, and who were of confiderable ages when
they refpeively died, to be within and parcel of the faid
reftory and parith; that the boundaries of the parifh having
been annually perambulated by fome of the parifhioners, the
whole of -the faid wards were always included in fuch peram-
bulations as being within the parith ; that before fuch divi-
fion and inclofure {o took place, the faid commons and waftes
fo divided and inclofed were generally depaftured with oxen,
beafls, horfes, colts, and other barren and unprofitable cattle,
and alfo with fheep and lambs belonging to the feveral own-
ers and occupiers of houfes, cottages, and inclofed lands or
grounds within the faid parifh, as having a right of common
or fome right of the kind thereon, and particularly of the faid
defendants refpetively ; that all tithes arifing from the fame
had, from time immemorial, been received by the reftors of
the reftory, their leflees, farmers, or agents, or fome fatis-

Vor. l‘?. Hh fadtion
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that the plain.
tiffe* Lygon and
G!/born‘ had ad-
juttid the por-
tions of tithesto
which theywere
refpeélively ene
titled ;

but that the de.
fendants had re-
fufed tn pay the
tithes of thesaid
allozted lands 3

that they claim
the faid tithes
under a grantof
the re&ory from
Fames the Firfl 5
that the land fo
inclofed and al.
lotted had \al-
ways paidtithes j

that they were
parcel of the pa=
rith 3

and had always
been included in
the perambula«
tion thereof ;
that they were
the lands of
which the occu-
piers, before the
inclofure,enjoya
ed "a right of
commeon ;



466 DECREES 1IN TITHE CAUSES

Lvcow avo  fadtion for the fame in money in refpedt of fuch f{heep and
AweTRix  lambs, and of the herbage or agiftment of fuch oxen, beafts,
s‘,’.:’:’.’” .horfes, colts, and other barren and unprofitable cattle ; that as
ano Ornes. further evidence of the faid commons and wafte lands fo divided
and inclofed as aforefaid being within the faid reGtory and pa-

rifh, the féveral parcels of ground, which had been fo fcparated

therefrom by fuch encroachments, had, fince the feparation
thereof, produced annually corn, grain, and other titheable mat-,
ters, the tithes of which, or fome fatisfation for them, had .

been conftantly paid to the reftors and owners of the rectory and

tithes ; that the perfons poflefling or occupying fuch parcels of

land, and particularly the defendants, or thofe under whom

that they had they claimed, had conftantly been rated or afieffed in refpect
been rated tothe thereof towards the common burthens of the parifh; that they.
prrith; had likewife always performed parochial duties or fervices in.
refpet thereof ; that the faid defendants having a right of com-

mon on the faid commons and wafte lands before the divifion

and inclofure thereof, had likewife been rated and affefled to-

wards the common burdens of the faid parith, in refpect of fuch

right of common, as appurtenant to the feveral and refpedtive

) farms within the reCtory and parith, as being part of fuch farms,
that inanin‘or- or otherwife increafing the value thereof refpectively. The bill
mation, the ju- then charged, that the information exhibited againft Reginald
ry ';;‘I' ;""3 Lygon, by his majefty’s attorney-general, at the rclation of P.
:l::cl::: Wag 1davenport, as having intruded himfelf into his majefty’s pofef-
wure withinthe fions by receiving the tithes not only of Holland Ward but alfo
puith § of Belper Ward and Chevin Ward, prayed, that the {aid rela-
tor might be quieted in the enjoyment of the tithes of the faid

thres wards, and that the defendant might account for the tithe
received by him, and pay to the ufe of his majefty fo
much as had been received before the commencement of the
‘relator’s leafe (which had long fince determined), and to the

relator fo much as had been received fince the commencement
thercof ; that the part of Belper Ward and Chevin IWard, be-
ing within the parith of Dufield, was put in ifiue, and after the
examination of many witnetles, the information was, with re-
fpeét to all the matters therein relating to the faid two wards,
thit the faid difmiffed. ‘T'he bill then further charged, that R Lygon, as im-
ward bad alo propriate reclor of the refory, and others claiming under him
::‘“ decreed 10 3¢ Jeflces, exhibited theirbill in this court, in which his ma-
therein ; . : . -

jely’s attorney general, P. Davenport, and certain perfons occo-
pying lands in Helper Ward, weve defendants for the purpofe of

cttablithing the right of the faid R, Lygon as fuch rcor, and

thofe claiming under him, to the tithes of thofe lands ; that in

the faid fuit, the fact of their being within the faid reCtory and

parith was likewife in iffuc; and after examination of wit-
neffes, it was decrexd that the defendants, the occupiers of

the faid lands, fhould account for and pay the titheable mat-

ters arifing from the lands claimed by them to the faid

com-



DURING THE REIGN OF GEORGE THE THIRD. . 467 .

complainants, with cofts, The bill then further ftated, that Lycow aws .
the tithes not only of the faid commons and wafte Jands fo in- Aworwrra
clofed by virtue of the faid act of parliament, but alfo of the s‘t‘""’
reft of the lands conftituting the faid two wards called Belper , T07 5
Wardand Chevin Hard, had been conltantly paid to thereftors |

of the faid reftory,and thofe claiming under them ; that notwith- B‘:;;" ;;,:l‘::’f:
ftanding which, his majefty’s attorncy-general, on the be- Civin  mird
half his majefty, claihed to have fome right or intereft to the had conftantiy
tithes fo claimsd by plaintiffs ; that in order to remove any pre- ?“d ‘il::“!v be-
tence for not accounting for and paying to the plaintitts the v zl:en?:
tithes of the titheable matters they aflually entered into fuch propriatror  of
agreement, and gave notice thereof to the faid defendants, and Duffidd,the king
offered to indemnify them in the premifes, on their duly ac- bl claimed
counting for and paying to them refpetively the tithes of the fea oo, Nttt
veral titheable matters aforefaid, according to the faid agreement, )

but which they refufed to do. The bill therefore prayed, that The'bill prayed
the defendants the occupiers might come to a juit and fair ac- an account of
count with the plaintifs for tbe fingle value of the tithes which e tth=s which
had arifen upon their feveral allotments of the faid commons and gy "ot
wafte lands fo occupied by them refpeitively, and pay according in ihe poficfion
to the refpective rights and proportions fettled between the plain- of the de:end.
tiffs by the faid agreement in this behalf; the faid plain- * and pay
tiffs thereby fubmitting to indemnify them touching the premifes meat. o
in fuch manner as the court thould dired,

The defendants T. Rogers, S. Linam, ¥. Strutt, D. Norman, The defendants
7. Melbourne, and T. Millington faid, that previous to and in far thatin the
the ninth year of the reign of Charles the Firfl, there was a cer. 780 of Gba-lo

tain foreft fityate near the parith of Duffield, called and known :::, .r' ,{,,:':::

b{] the name of the Foreff of Duffield, or Duffield Firth, and extra-parochial
which was then, and for many years before, or the greater part foreft called zbe
thereof, divided into feveral wards refpectively called by the f;:gfqubnﬁ?,
names of Belper Ward, otherwife Bean Reper W ard, Chevin Ward, yigeq oo three
and Holland Ward, otherwife Hollin /ard. 'That the owners wards  called
and occupiers of lands within the townfhips or liberties of Bel- Hollard Ward,
per, Duffeld, Hazlewoody and Madenty, were entitled to and had g, #ad.and
immemorially enjoyed a right of common for all their theep and m:"'w e
other commonable cattle upon: the Foreft of Dugfield, and parti~ piers of land in
cularly in Belper /¥ard and Chevin Ward; that Charles the Firfl the hamlcus of
was feifed in his demefne in right of his Duchy of Lancafler, or ﬁ"f‘;" Duffeld,
in right of his crown, or both or one of them, of the Forefft of M:J:Z,M’ b
Dufpeld fo divided, together with all and ail manner of tithes rigmora')mmm
atifing or accruing within, upon, or out of the fame, and par- in the faid fo.
ticularly the faid two wards called Belper Ward and Chevin Ward, ™t 5.
fubjet to fuch right of common as the commoners had thereon;
that the whole of the Foreff of Duffield was and had ever been tha: no part of
exira parochial, and not within the reétory or parith of Duffield, the fad fo.-ft
_ or the titheable places thereof, or a part of any other parifh ; b
that a decree was made the twenty-firft of November, in the J';‘.:""" :'f D:ﬁ'
ninth. year of Charles the Firfl, in THE DUCKY COURT OF LAN- ‘other parith ; !
Hha ° CASTER,
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DECREES IN TITHE CAUSES

CASTER, in a caufe between his majefty’s attorney-general of the
faid duchy, on behalf of his majefty informant, and the Earl of
Newcaftle and others defendants, refpeting the faid Foref of
Duffield 5 that in purfuance- of the faid decrce Charles the Firfl,
by letters-patent under the feal of THE DUCHY OF LaANCASTER,
dated the fecond of September, in the tenth year of his reign,
granted to certain perfons therein, and in the faid decrec named,
two third parts of the faid three feveral wards, and all cottages
and buildings thereon,- together with the rights, - jurifditions,
and appurtenances thereunto belonging, as fully and freely, and
in as ample manner as the fame had come to his majefty’s hands,
except his fithery of the rivers Dervent and Ecclefbourne, and the
advowfon and right of prefentation to all reftorics, vicarages,
chapels, and other ecclefiaftical benefices to the premifes thereby
granted, or any part thereof, relating or appendant, to hold ac-
cording to the intent of the faid decree ; that the other third
part of the faid three wards was duly fet out and allotted to Charles
the Firfl, and that he reccived and accepted the fame in full com-

king in licu of Penfation and fatisfation of his entire and whole right in the Fo-
bis right te the re/f of Duffield, and the tithes arifing upon the faid other two-

whole forett and
the tithes there-
of 3

that the perfons,
having a rightof
common to the
two-third parts,
enjoyedthe fame
tithe free 5

that no tithes
whatever had
been paid for
the fame;

third parts thereof; that the faid feveral rights of his faid majefty,
and of the commoners in and upon the faid three wards, were at
that time known and duly confidered, and had in full contem-
plation 3 that the faid one-third part of the faid threc wards, fo -
allotted to Charles the Fiyft in confequence of the faid decree,
was a full fatisfaction for his right and intereft not only to the foil
but alfo to the tithes of the other two-third parts of the faid
wards called Ho.land Ward, Belper Ward, and Chevin Ward; that
feveral perfons, having a right of common to the faid two-third
parts of the faid wards comprized in the faid letters-patent, had
ufed and enjoyed fuch right of common for all their commonable
cattle without paying any tithe whatfoever, or any having been
demanded until the year 1971 ; that in the faid year Hollin Ward
was inclofed purfuant to act of parliament ; that in the year l736
an a&t of parliament paffed for dividing and inclofing Bejper
Ward and Chevin Ward, &c. and fuch allotments were made as
in the bill ftated 3 and they infifted, that the faid two-thirds of
the faid ward were free and exempted from the payment of any
tithes, and particularly as mentioned in the faid decree in the
duchy court ; and alfo that no tithes whatfoever had been paid
for the remaining two parts of Hollin Ward fince the inclofure -
thereofin 1771 ; that they hoped to have the fame benefit theres
of as if ‘they had pleaded the fame in bar to the bill, and the
difcovery and relief thereby prayed. They admitted, that the
+ plaintiff Wiiliam Lygon had been for many years paft and then
was impropriator of Duffield; that there were feveral townthips,
diftriéts, villages, hamlets, and liberties within the faid parith, as
ftated in the bill ; that the faid commons or wards comprifed one
thou(and five hundred acres; that the feveral owners and occu-
picrs of houfes and lands within the towaships of Belper and
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Chevin before fuch inclofure took place always had cr <njoyed
a right of common for ftheep and other commonable catcle in re-
fpect of their feveral houfes, &c. They alfo faid, that /. Ly-
gon, as impropriator, might be entitled to the great and fmall
tithes of fuch parts of the. parith as were titheable, except as
to fuch portion as 7. Giflorne might be entitled to, and that
fuch tithes might have been duly paid to them. They admitted,
that before the inclofures and allotments under the ftatute of
24. Geo. 3. were made, the {everal owners or occupiers af
lands in the parith of Duffield had purchafed or taken to farm
feveral of fuch allotments trom the perfons to whom they were
made, and that they and thole under whom they claimed had
refpectively ufed and enjoyed a right of common in and. upon the
lands comprifed in the faid a&t, and fo allotted, from time im.
memorial before the allotting thereof. "They alfo admitted, that
they had refpetively feveral confiderable parcels of the faid
lands allotted to them under the (aid at in lieu of their refpec-
tive rights of common in and upon the whole of fuch lands, in
refpect of their {aid feveral mefluages, farms, and lands in the
.parifh, and that they had cultivated fuch parts as were allotted
to them, and had had from the fame divers titheable matters
and things without fetting out any tithes thereof, or making the
plaintiffs any fatisfaltion for the fame, as they believed that no
tithes were due or payable, and therefore were not bound to fet
forth the fame, or any account of them, which they hail upon
their allotments in 1990, or of the quantities, kinds, and va-
lues thereof 3 but they faid, that in cafe the plaintiffs thould be
.able to eftablith any rightto the tithes of all or any of fuch
matters and things, they were ready and willing to account for the
fame in {fuch manner as the court fhould direét. They further faid,
that they were ftrangers to the agreement entered into between
the plaintiffs ; but they admitted, that they had caufed it to be
reprefented to them that the fame had been made, and that fuch
application for fuch purpofes as ftated in bill to have made to
them had been made, and which they had refufed to comply
with, the plaintiffs not being entitled to any tithes in refpeét of
the allotments of the faid commons and lands in their occue
pation ; and they infifted, that fuch allotments were refpeétively
exempted from the payment of tithes. They denied, that the
commons or wards called Belper WWard and Chevin Ward. com-
rized in 24. Geo. 3. or any part thereof, were or was
fore the divifion or inclofure thereof under the faid adt,
or that the allotments thereof fince fuch inclofure, or any other
.pieces of land which formerly belopged thereto, and had been’
feparated from the fame by encroachments, were generally re-
ted by ancient perfons then living, and others who were then
dead, and were of confiderable ages when they died, to be with.
in or parcel of the parifh; but they admitted, that before fuch
. inclafure took place, the premifes fo inclofed, and which were
: Hhj3 comprized
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Lvoon as comprizéd in the faid &, were generally depaftured with
A"°':£:;' oxen, beafts, horfes, colts, and other barren and umprofit-
seiurr 3ble cattle, and alfo with fheep and lambs belonging to thé
awp Otnzas. feveral owners and occupiers of houfes, cottages, and intlofed
lands or grounds within the faid parith, as having a right of
that the tithesof common or fome right of the kind thereon., They denied, that
agifting cauleon they had ever heard, fave by the bill, that the tithes of wool and
"‘;‘""‘:"‘"":2 lambs, and the tithes of herbage or agiftment, or of any. of fuch
't‘;d' k':fo:,dee oxen, beafts, horfes, colts, and other barren and unprofitable cat-
paid; tle, had from time immemorial, or at any time been reccived by
the retors of the faid rectory, their'leflees, farmers, or agents, or
* that any compofition or fatisfaltion was ever made to them or any
of them for the tithes of any fuch laft-mentioned matters and
thing: arifing from the faid commons called Belper Ward and Che-
vin Ward, diftin€t and feparate from the tithes arifing from the
ancient inclofed lands within the parith of Duffie/d, and fave that
no compenfation or other fatisfaltion had ever been made to the
plaintiffs exceeding the value of the tithes arifing from fuch
ancient inclofed lands, and denied that it fo appeared from
. any receipts or acquittances, or written difcharges in the cuftody
that the tithes of ‘Of any of the defendants, They admitted, that the feveral par-
thepiccoofland cels of ground which had been feparated from the faid
which had been o mmons or wards and premifes comprized in the faid a&, by
taken by en- v
eroachmentfiom tPCroachments, had, fince the feparation thereof, produced an-
the faid com- nually corn, grain, and other matters ; and faid, that the tithes
mon, had been of all or fome of the matters produced on fome of fuch en-
}:"n:"““::’i’;;; croachments, or fome compenfation for the fame, might have
been refuled by been paid to the rectors or owners of the faid rettory, but thag
others § fome perfons had refufed the fame, and that if any had been
paid they had been paid by diftrefled perfons who were un-
able to conteft the payment thereof, as the faid defendants
conceived that the laft-mentioned lands were exempt from the
payment of any tiches, and therefore infifted that fuch payments
ought not to be received as evidence of the plaintiff’s right tothe
tithes of the aforefaid commons and waftes comprized in faid a&t
of parliament, and particularly the parts thereot which had been
that the owner allofted to them. They denied that, to their knowledge, fave
offuchencroach- by the bill, the owners or occupiers of fuch encroachments had
"ments had BOC poop paved or affefled in refpeét thereof, or had performed any
to their knpw- . ) v M
ledge beenrated Parochial duties or fervices in refpect thereof, or that the defend-
for the fame tp ants, or any other perfon, having a right of common on the faid
the puith; . commons or wards and lands comprized in the faid at of par-
liament, had been fo rated or aflefled in refpe® of fuch
right of common appurtenant to their feveral ‘and refpeltive
: farms or lands, and increafing the value theteof or otherwife n
thatthegantof refpeft of fuch right of common. They faid, that they did not
Fames be Firp 3dmit that the plaintiffs, or thofe under whom they claimed,
did rot enutle did by virtue of or under the grant or letters.patent of Fames
the grantees 1o 1, F}I'ffﬂ, dated the fourth day of February, in the fourth yc:;

ali the righssthe.
granter had
therein ;
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of his reign, become in any manner entitled to the reory, and
to all the tithes of corn, grain, hay, agiftment, and other
tithes yearly arifing within the faid parith and rectory, or to
all fuch right and intcreft whatfoever which his faid la'e ma-
jefty had or was entitled to therein. They further faid, that
they did not admit that the commons and lands refpeétively
divided and inclofed under the faid aét were, before the di-
* vifion or inclofure thereof, or that any of the allotments thereof
fince the divifion and inclofure, or any pieces or parcels of land
- which formerly or late belonged to, and which had been feparat-
ed therefrom by encroachments or otherwife, had been gene-
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that no part of
the allottedlands
were reputed to
be paicel uf the
two wards al'ot.
ted to Charles
the Firfl ;

_rally reputed, or that any parts or particulars of the two an-.

cient wards which were allotted to Charles the Firl were or
had been generally reputed by any ancient perfons then living,
or others who were then dead, to be within or parcel of the ret.
tory and parith of Duffield, or that the. whole of the faid wards
had been included in the perambulation made for the purpofe of
afcertaining and perpetuating the boundarics of the faid parith
of Duffield as being within the faid parith. They alfo faid,
that they did admit that the information exhibited in the
duchy court aforefaid was difmiffed upon the hearing
thereof, with refpe@ to all matters therein contained refpeét-
ing the claim of tithes of Belper Ward and Chevin Ward ; but
infifted, that fuch difmiffion was not ordered or decreed upon
the merits refpecting the queftion of the right or claim of the
informant or relator to the tithes of the faid two wards, but by
confent and agreement between the partics; and therefore they
_infilted and fubmitted that the difmiffion of the faid fuit, fo far
as it related to the claim thereby made to the tithes of the faid
two wards, ought not to be received or confidered as any evi-
dence in favour or fupport of the right or claim fet up by plain-
tiffs by their bill, or in prejudice of the defence fet up by de-
fendauts in oppofition thereto. They faid, that they were ftran-
gers to the other fuit mentioned in faid bill; and that they knew
not that the tithes of the commons or wafte lands inclofed by
virtue of faid a&t of parliament, and fituated within the faid two
wards, had been ever paid to any reftors or rector of the pa-
rith of Dyffield for the time being, or toany perfon or perfons
" claiming under them or him,

The attorney-general, on the behalf of his majefty, faid, that

- he was a ftranger to the matters and things in the.bill contained,
- and left the plaintiffs to prove the fame as they could; and in-
. fifted upon and claimed all fuch right and intereft in the premifes
- in the bill mentioned as it fhould appear his majefty, in
- right of his duchy of Lancafler or otherwife, was entitled to ;
and he fubmitted the fame to the judgment of the court, and
. prayed that the Court would take carc of his majefty’s right and
.antereft in the premifes,

Hb 4 The
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The plaintiffs replied ; the defendants rejoined ; and the
caufe being at iffue, divers witneffes were examined on both
fides ; and publication being duly paflfed, the caufe camg to be
heard on the twenty-feventh day of Apri/ 1795, and the feveral
following days ; and upon hearing counfel for both fides ; and
readin% the following evidence an behalf of the plaintiffs, va.
the an{wers of the defendants, the owners and accupiers, and
the depofitions of feveral witnefles to the feveral interrogatorics
exhibited to them in this caufe ; and alfo their crofs examina-
tions ; an a& for dividing and inclofing certain commons and
wafte grounds called Belper I7ard and Chevin Hard, in the pa-
rith of Dufficld, in the county of Derby; an alt of parliament
made in the year 1769 for dividing and inclofing that part or
thare of Beper Ward which belongeth to High Hedge, in the
county of Derby; a parliamentary furvey in the year 1651; 3
furvey fram the Ducky Court of I.ancafler, intitled, © A furv
¢ of her Majefty’s Wards in the Counties of Stafford an
¢ Derby, taken in the twentywninth Year of the Reign of
« Quesn Eligabeth, pages 63 and 643" and upon reading the
following evidence on the part of the defendants, the ownersand
occupiers, vis. an office copy of a grant of appropriation of the
church of Duffield, ta the Hopital of Suint Mary in Leicefier,
dated the twenty-third of March, in the fifth year of Eduward
the Third ; the copy of a wardmote from the duchy office of
Duffieid Firih, dated the fourteenth of November, in the ninth
year of Henry the Fourth ; an office copy of an ecclefiattical
furvey taken purfuant to an a& of parliament of the twenty-fe-
venth year of Henry the Eighth ; an office copy of a certificate
of the college of Newark at Leicefler, in the thirty-feventh year

. of Henry the Eighth ; an ofiice copy of a grant of the fourth

year of ‘James the. Firfl, to Henry Butler and Henry Ogle; 3
commiffion dated the twenty-feventh of March, in the ninth
year of Charles the Firff, and the report of the commiffioners
thereon, cated the twentieth of September 16333 a furvey of
the Gasny Grey Houfe in Duffield, dated in 1651 ; and an office
copy of a grant, dated the fecond of September, in the tenth yepe
of Charles the Firft ; a manufcript, dated the fifth of November
1613, figned Anthony Bradfbaw, offered ta be read for the de-
fendants, but objeéted to by plaintiff’s counfel, and defendant’s
counfel heard in fupport of the evidence, and the objection al-
lowed; ap a& of parliament made in the year 1771 for inclof-
ing Holland Wardy an office copy of an information filed in 4
@uchy cours by the attorney general of the Duchy of Lancafiet
againft Rickard Breom, and the anfwers of the defendants there-
to; extra@ts from Workworsth Regifier from the year 175610
1764 3 and exiralls from Mugginton Regiffer from the year
1769 to 1785 ; an office copy of a grant, dated the fourth

February, in the fourth year of Fames the Firfi, to Henty
Buler and Henry Ogle 3 ¢xtraéls from the parliamentary f::;g
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taken in purfuance of an a&t of parliament of the twenty-fixth
year of Henry the Eighth; an inquifition pof? mortem of Edmund,
Earl of Lancafler, taken in the twenty fifth year of King Ed-
ward the Firfly an extent, dated in September, in the third
year of Richard the Second ; alfo a regifter book of the Priory ¢
Tuttebury produced by F. Townfend, Efguire, Windfor Herald,
read in” evidence by confent (a) of the plaintif®s counfel, viz,
No. 51, intitled, *¢ Prima fundacis Ecclefiz de Tettefbur ;> No.
2, intitled, ¢ Carta Robefli Comitis Junioris de Ferrers;” No. 30,
intitled, ¢¢ Carta Galfridi Coveti Epi per Ecclys de Dubbrig de
« Mifton et Tuttefbur.” No. g7, intitled, ¢ Carta Willmi de
% Ferr Comitis per toto Exitu de tota Forefta de Duffield;” No. 16,
intitled, ¢ Confirmacio Coveti et Lich, Epi per X libris Ecclefia de
“ Duffield ;” ~ No. 17, intitled, ¢ Coryfrmacia Willmi Decani et
¢ Capiti Lich B. H. i.ibris Ecclefie de Duffield ;” No. 18, intitled,
% Confirmacio W. Prioris et Covetus Covetr. P. X. libris de Ecclie
% de Dufficld 5 No. 267. intitled, ¢ Semtentia contra Rellorem
% Ecclefe de Duffield.” No. 4, intitled, ¢ Sententia contra Relo-
¥ rem Leclefie de Duffield 3" No. 37, intitled, ¢ Sententia cujuf=
% dem Executio contra Reflorem Ecclefie de Dz#'t/d ; No. g9, inti-
tled, s [nq feio Capta X decimis de Dugfield Frythe ;” a certificate
of the deputy auditor of the Duchy of Lancafler, dated the twen-
ty-fecond of N.vember 16673 an order, dated the twenty-third
of November 1637, to prepare a leafe to Edmund Sydenbam 3 a
leale dated the twenty-fourth of November, in the thirteenth year
of Charles the Firf?, from that king to Edward Sydenbam 3 a
leafe dated the twenty-third of December, in the twentieth year
of Charles the Second, from that king to Ralph Bagnam ; a leafe
dated the {econd of Fuly, in the twerity-fifth year of Charles the
8ccond, from that king to Sir Fohn Curazen; another dated the
twenty-eighth of February 1699, from King William to Sir Na-
thaniel Curzon 3 another dated the tenth of April, in the twelfth
year of George the Second, from that king to Peter Davenport,
£ fquire; another dated the thirtieth of Fuly 1768, from' King
(resrge the Third to Lerds George Henry and i‘redericb Cavendifh 5
another dated the third of A2ay 1775, from the fame king to
Lord Scarfdale; and another dated the feventh of AMay 1576,
with an aflignment fram Lord Scarfdale and Richard Broom ; an
office copy of a decree made in Michaelmas Term, in the ninth
. ycér of Charles the Firff, in a caufe wherein the attorney-gene-
ral of the duchy was informant, and the Duke of Newcafile was
defendant ; the office copy of a bill in THE BUCHY courT, in
% caufe between the attorney general at the relation of Daven-
port and Lygen, and the antwer of the defendant thereto, and
the depofitions of feveral witnefles taken in the faid caufe on the
part of the defendants; a book, being the vicar's Eafler Rall fag'

(a) Sec Lygon v. Strutt, Anftr. Rep. 601.
the
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the parifh of Duffie/d in 1704, read in evidence for the plain-

tiffs ; the decree in the fame caufe of Lygon v. Davenport,
dated the twenty-eighth of Famuary 1744 ; an entry from Doom/-
day Book, under the title ¢ Terra Henrici de Ferraris ;” a decree
of’the Court of Exchequer at Weftminfler, in a caufe between the
attorney -general againft Poole, and others dated the fixteenth of
Fune 1660 ; other depofitions of witnefles taken in this caufe;
the depofition of Samuel Lane being offered to be read to the
fixth and twenticth interrogatories was objected by the plam-
tiff’s counfel ; but the objedtion was over-ruled, and the de-
pofitions read ; and upon hearing the plaintiff’s counfel, the
further evidence was read on the part of the faid plaintiffs,
viz. a regifter book of the Priory of Tuttifbury, produced from
THE HERALD’S OFFicE, and the following entries were read
therefrom by confent, viz. No. 1, % Caria Wiilmi de Ferr,
¢ Comitis pro toto Exitu de tota Forefla de Duffield 3” an inquifition

‘in 1367~ in page 158 of the above-mentioned book ; minifters

accounts from the Augmentation Office ; an account of the thirty-
fourth year of Henry the Eighth of the Priory of Tutiifbury; a
certificate of the commiflioners upon the diflolution of mona-
fteries in the thirty-feventh year of Henry the Eighth; mi-
nifter’s account of the fourth year of Edward the Sixtb; alfo
an order made at the quarter feffions at Derby the fourth of
Oétober 1719 5 an original and amended bill filed in the Court -
of Exchequer in Trinity Term, in the thirteenth year of the reign
of George the Second, by Reginald Lygon and others againft
Miils and others ; the anfwers thercto; the depofitions taken
in the faid caufe; the decree nif made in the faid caufe, dated
the twenty-fourth of January 1744, and the decree abfolute the

fecond of May 1745 ; an act of parliament paflfed in the yer

1769, for inclofing that part or fhare of Belper Ward which be-

longs to High Hedge; the depofitions taken in a caufe in THE

DUCHY COURT OF LANCASTER, between the attorney-general of

‘the duchy at the relation of Peter Davenport againft Lygon and

others ; the depofitions taken in the caufe of Lygen v. Mills, and
feveral depofitions taken in this on the part of the faid plaintiffs;

‘a letter figned 7. Leaper, Charles Upton, dated the fixth of Fe-

bruary 1786, inclofing propofals to William Lygen, Efgquire, of
the intended inciofure of Belper Wardand Chevin Ward, and the
faid propofals read ; another letter figned Charles Upton, dated
the third of May 1786, addrefled to William Lsgon, Efgure;
office copy of a leafe from the duchy court of Lancafier, by
Queen Elizabeth 10 Feronius Bowes, from the eleventh to the
thirteenth year of her reign of the reGtory of Duffield; and alfe
on reading from the Tutsyfbury Regifier, intitled, ¢ Maperia
¢ Prioratus ;" and upon hearing the reply upon the part of the
defendants on the fifteenth day of May laft, this caufe was
further adjourned for the judgment of the court until this day;

Tux

“when
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Tre CourT ordered the deputy to take an account (a) of
what was due to the plaintiffs from the defendants the owners
and occupiers refpedtively, for and in refpeét of the value of the
tithes of all fach titheable matters and things as had arifen upon
their faid feveral allotments of the faid commons and wafte
Tands in the pleadings of this caufe mentioned ; particularly an
account of the tithes of corn, grain, hay, wool, lambs, and pota-
toes, and of thetithes of the herbage or agiftment of fuch oxen,
beafts, horfes, colts, and other barren and unprofitable cattle,
fheep, and lambs, as aforefaid, kept, fed, and depaftured by the
faid defendanes refpedtively on the feveral allotments fo occu-
‘pied by them refpeétively as aforefaid,

Tae CourT further ordered the defendants to pay the faid
‘plaintiffs thelr cofts of this fuit to this time ; and that the fubfe-
‘guent cofts of this fuit, with the cofts of his majefty’s attorney
-general ; and all further dire&tions touching the faid account to
"be referved unti] after the report. Vo '

Macoonarp, Chief Baron,
HortHaMm, Baron,
- THomsoN, Baron.

(s) Sce S. C. Lygon v, Strutt, Anftr, Rep, 602

Tue Duxe or BoLton againf KiNosmiLL.
Hampfbire, 10th November 1795,

'FHE bill ftated, that the plaintiff Harry Poulet, Duke of Bokon,

had, for flx years paft, been feifed in his demefire as of
Jreehold, for the term of his life, of the great tithes arifing in the
chapelries, sownthips, hamlets, and vills of Sidmontaine and Echim-
Jwell, in the parifh of King&leﬂ, in the county of Hants, as par-
.cel of the impropriate re€tory of Kingfelere ; and that he was,
for part of the faid time, entitled to the tithes of corn, grain,
hay, and other great tithes, arifing on all the capital farms
in the occupation of the defendant King/mill ; on the lands in
the tenure of the defendants ¥, Hebbs and . Booth, fituated
in the vills aforefaid, or one of them; that the plaintiff Fean
Mary Poulet was feifed of the tithes of the faid farms, as tenant
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in tail in remainder, expectant upon the death of the Duke of

Bolton ; that the defendants, during the faid time, had reaped
from their faid lands wheat, barley, oats, peafe, beans, hay,
-grafs, and clover, in the years 1789 and 1790, but had
refufed to pay the tithes thereof, or to make 2 fatisfaition for
the fame, ’Izhc bill therefore prayed dn account and payment
thereof, o .
The
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